State v. Burnet Appellant\u27s Brief 2 Dckt. 40840 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
10-29-2013
State v. Burnet Appellant's Brief 2 Dckt. 40840
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Burnet Appellant's Brief 2 Dckt. 40840" (2013). Not Reported. 1359.
https://digitalcommons.law.uidaho.edu/not_reported/1359
IN THE SUPREME COURT OF THE STATE OF IDAHO 
STATE OF IDAHO, ) 
) 
Plaintiff-Respondent, ) 
) 
v. ) 
) 
JAY MORRIS BURNET, ) 
) 
Defendant-Appellant. ) 
NO. 40840 
KOOTENAI COUNTY 
NO. CR 2009-2942 
BRIEF OF APPELLANT 
APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF KOOTENAI 
HONORABLE JOHN MITCHELL 
District Judge 
SARA B. THOMAS 
State Appellate Public Defender 
State of Idaho 
I.S.B. #5867 
ERIK R. LEHTINEN 
Chief, Appellate Unit 
I.S.B. #6247 
BRIAN R. DICKSON 
Deputy State Appellate Public Defender 
I.S.B. #8701 
3050 N. Lake Harbor Lane, Suite 100 
Boise, ID 83703 
(208) 334-2712 
ATTORNEYS FOR 
DEFENDANT-APPELLANT 
KENNETH K. JORGENSEN 
Deputy Attorney General 
Criminal Law Division 
P .0. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
ATTORNEY FOR 
PLAINTIFF-RESPONDENT 
PAGE 
TABLE OF AUTHORITIES .............................................................................................. ii 
STATEMENT OF THE CASE .......................................................................................... 1 
Nature of the Case ..................................................................................... 1 
Statement of the Facts and 
Course of Proceedings ............................................................................... 1 
ISSUE PRESENTED ON APPEAL ................................................................................. .4 
ARGUMENT .............................................................................................................. 5 
The District Court Abused Its Discretion When It Increased Mr. Burnet's 
Term Of Imprisonment When It Revoked His Probation ............................................. 5 
CONCLUSION ................................................................................................................. 7 
CERTIFICATE OF MAILING ............................................................................................ 8 
TABLE OF AUTHORITIES 
Cases 
State v. Hedger, 115 Idaho 598 ( 1989) ................................................................. 5 
State v. Hoffman, 108 Idaho 720 (Ct. App. 1985) ................................................. 6 
State v. Huffman, 144 Idaho 201 (2007) ............................................................... 6 
State v. Oliver, 144 Idaho 722 (2007) ................................................................... 6 
State v. Pedraza, 101 Idaho 440 (1980) ............................................................... 5 
State v. Timbana, 145 Idaho 779 (2008) ............................................................... 5 
Rules 
I.C.R. 35(a) ....................................................................................................... 5, 6 
Statutes 
1.C. § 19-2513 ....................................................................................................... 6 
ii 
STATEMENT OF THE CASE 
Nature of the Case 
Jay Burnet appeals the district court's decision to modify his sentence in this 
case (hereinafter, 2009 case), increasing his term of imprisonment from a unified term 
of five years, with zero years fixed, to a unified term of five years, with four years fixed, 
when it revoked his probation. He contends that this constitutes an impermissible 
increase of his sentence upon revocation of probation, and thus, an abuse of the district 
court's sentencing discretion. 
Statement of the Facts and Course of Proceedings 
Pursuant to a plea agreement, Mr. Burnet agreed to plead guilty to the charge of 
eluding in the 2009 case, and in exchange, the State would dismiss the persistent 
violator enhancement and would recommend that the sentence would be concurrent 
with the sentences imposed in two other cases, for which Mr. Burnet had been on 
probation. (R., p.71.) Mr. Burnet also admitted to violating his probation in those other 
cases, from 2004 and 2007 (hereinafter, 2004 case and 2007 case). 1 (R., pp.65-66) 
The district court revoked that probation and executed the two sentences (seven years, 
with three years fixed, in each case, concurrent to each other). (R., p.87.) In the 2009 
case, the district court imposed a five-year unified sentence, with zero years fixed, to be 
served consecutive to the 2004 and 2007 sentences. (R., p.87.) As a result, Mr. Burnet 
was faced with an aggregate sentence of twelve years, with three years fixed, for the 
2004, 2007, and 2009 cases. The district court retained jurisdiction in all three cases. 
1 While the 2004 and 2007 cases were consolidated with the 2009 case in the district 
court, the notice of appeal only applies to the 2009 case. (See R., pp.158-59.) 
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(R., p.88.) Mr. Burnet earned a recommendation for probation during that time, which 
the district court followed. (R., pp.170-71.) 
Ultimately, the State filed a motion for probation violation in 2011, when 
Mr. Burnet received new charges.2 (R., pp.125-27.) In the 2011 case, Mr. Burnet and 
the State initially reached a plea agreement, whereby Mr. Burnet would plead guilty to 
DUI, and the State would dismiss the other two counts alleged. (See Tr., p.3, Ls.7-9.) 
That plea agreement was intended to be binding on the district court, and would have 
resulted in a maximum unified sentence of five years, with two years fixed, to be served 
concurrent to the 2004 and 2007 sentences, although the defense was free to argue for 
less than that maximum sentence. (Tr., p.3, Ls.12-18.) The district court refused to be 
bound by that agreement, as it was particularly concerned with the concurrent sentence 
aspect of the proposed sentence. (Tr., p.3, Ls.19-20; Tr., p.4, Ls.5-8.) 
The parties and the district court then discussed an alternative plea agreement, 
whereby Mr. Burnet would enter the same plea, but would receive a ten-year unified 
sentence, with zero years fixed, in the 2011 case, to be served consecutively to all the 
other sentences. (Tr., p.7, L.3 - p.9, L.4.) Under such an agreement, Mr. Burnet would 
face an aggregate sentence of twenty-two years, with three years fixed. Mr. Burnet pied 
guilty pursuant to the modified agreement and waived his right to a two-day delay 
before sentencing, as well as his right to a new presentence investigation report. 
(Tr., p.15, L.11 - p.17, L.7.) The district court proceeded to impose a new sentence in 
the 2011 case and executed his sentences in the 2004 and 2007 cases. (R., pp.145-
2 Although it was addressed at the same time as the 2009 case, that new case 
(hereinafter, 2011 case) was appealed separately in Docket Number 39302. The Court 
of Appeals affirmed the sentence imposed in that case. State v. Burnet, 2012 
Unpublished Opinion No. 517 (Ct. App. 2012). A remittitur issued on June 22, 2012. 
2 
46.) However, in the 2009 case, the district court ordered that the sentence be 
"MODIFIED SEPTEMBER 1, 2011, a fixed sentence of FOUR (4) years fixed 
and an indeterminate sentence of ONE (1) year INDETERMINATE."3 (R., p.146 
(emphasis from original).) The result of the September 1, 2011, order was that 
Mr. Burnet faced an aggregate sentence of twenty-two years, with seven years fixed, 
less credit for time served. (R., pp.145-46.) 
Mr. Burnet subsequently obtained post-conviction relief because his attorney had 
failed to file a notice of appeal in the 2009 case, despite Mr. Burnet's request that he do 
so. (R., pp.148-50.) As a result, the district court re-entered the order revoking his 
probation so that Mr. Burnet could exercise his right to appeal.4 (R., pp.152-157.) 
Mr. Burnet filed a timely notice of appeal from that re-entered order revoking his 
probation in the 2009 case. (R., pp.158-59.) 
3 Although the defense did not object to that characterization of Mr. Burnet's sentences, 
the transcript of the sentencing and disposition hearing does not indicate that such a 
modification was part of the new plea agreement. (See generally Tr.) 
4 The district court's order bears all four case numbers and is captioned as "Amended 
Judgment and Sentence and Notice of Right to Appeal." (R., p.152 (emphasis from 
orginal).) However, the order itself recognizes that post-conviction relief was granted, 
and so states, "IT IS HEREBY ORDERED this Court's September 1, 2011, 'Judgment 
and Sentence and Notice of Right to Appeal,' as fully set forth below, is RE-ENTERED 
on January 26, 2013." (R., pp.152-53.) The subsequent order mirrors the original 
order, including the language regarding the district court's modification of Mr. Burnet's 
sentence in the 2009 case. (Compare R., p.145-46 (emphasis from original).) 
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ISSUE 
Whether the district court abused its discretion when it increased Mr. Burnet's term of 
imprisonment when it revoked his probation? 
4 
ARGUMENT 
The District Court Abused Its Discretion When It Increased Mr. Burnet's Term Of 
Imprisonment When It Revoked His Probation 
The district court abused its sentencing discretion when it increased the fixed 
portion of Mr. Burnet' s unified five-year sentence in the 2009 case from zero years to 
four years when it revoked his probation.5 For a decision to be within the district court's 
discretion, the district court must rightly perceive the issue as one of discretion, it must 
act within the outer boundaries of such discretion and consistently with any legal 
standards applicable to specific choices, and it must reach its decision by an exercise of 
reason. State v. Hedger, 115 Idaho 598, 600 (1989). 
The district court did not act within the outer boundaries of its discretion when it 
decided to modify Mr. Burnet' s 2009 sentence, increasing the fixed term thereof, since 
the Idaho Supreme Court has already explicitly held that the district courts cannot 
increase sentences when they revoke probation: "We conclude that when a trial court 
has initially sentenced a criminal defendant to a definite term of imprisonment, but has 
suspended the sentence and granted probation, it may not later upon revocation of 
probation set aside that sentence and increase the term of imprisonment." 
State v. Pedraza, 101 Idaho 440, 443 (1980). The Court, reaffirming its holding from 
Pedraza, more recently stated that the district court only has two options when it 
revokes probation: "It could only either impose the sentence that had been previously 
suspended or reduce that sentence pursuant to Rule 35 of the Idaho Criminal Rules." 
State v. Timbana, 145 Idaho 779, 782 (2008). 
5 Mr. Burnet is not raising a challenge that this constitutes an illegal sentence at this 
time. Rather, he reserves the right to pursue such a challenge in the district court 
pursuant to I.C.R. 35(a). 
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In this case, the district court did exactly what the Pedraza Court held to be 
improper: it increased Mr. Burnet's sentence when it revoked his probation. 
Mr. Burnet's sentence in this case was originally imposed as a unified term of five years, 
with zero years fixed. (R., p.87.) Upon revoking probation, the district court did not 
impose that previously-suspended sentence or reduce it pursuant to Rule 35; rather, it 
modified it, increasing the fixed term so that the sentence became a five-year unified 
sentence, with four years fixed. (R., p.146.) By changing the term of the sentence that 
Mr. Burnet would be required to serve, the district court increased the term of 
imprisonment upon revocation of probation. This is because there is a difference 
between "incarceration" and "custody" as it relates to the fixed and indeterminate 
portions of sentencing. I.C. § 19-2513 (requiring the sentencing court to specify "a 
minimum period of confinement and may specify a subsequent indeterminate period of 
custody.") (emphasis added). As a result, the Idaho Supreme Court has decided to 
presume that the fixed portion of the sentence will be the defendant's 
probable term of confinement. That is because whether or not a 
defendant serves longer than the fixed portion of the sentence is a matter 
left to the sole discretion of the parole board, and '[c]ourts cannot intrude 
on this discretion when fashioning as sentence nor when reviewing a 
sentence .... 
State v. Oliver, 144 Idaho 722, 726 (2007) (quoting State v. Huffman, 144 Idaho 201, 
203 (2007)); In fact, the Court of Appeals has actually recognized that switching a 
sentence from indeterminate to fixed "arguably imposes a heavier penalty" on the 
defendant. State v. Hoffman, 108 Idaho 720, 723 (Ct. App. 1985). 
Therefore, by increasing the fixed portion of Mr. Burnet's sentence when it 
revoked his probation, the district court increased the term of his imprisonment. As 
such, this Court should either reduce the sentence in this case to its originally-imposed 
term, or alternatively, vacate that sentence and remand for new sentencing. 
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CONCLUSION 
Mr. Burnet respectfully requests access to the requested transcripts and the 
opportunity to provide any necessary supplemental briefing raising issues which arise 
as a result of that review. In the event this request is denied, Mr. Burnet respectfully 
requests that this Court reduce his sentence to the term originally imposed against him, 
or, in the alternative, remand this case for a new disposition hearing. 
DATED this 29th day of October, 2013. 
BRIAN R. DICKSON 
Deputy State Appellate Public Defender 
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